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In June 2009, Family Law specialists from around the world arrived in Cambridge to attend a two-day conference entitled ‘Marital Agreements and Private Autonomy in a Comparative Perspective’.  The conference, organised by Jens M. Scherpe of the University of Cambridge, formed part of a British Academy-funded research project comparing the legal status of marital agreements in 12 jurisdictions.  The results will be published by Hart Publishing in 2010.
	Another purpose of the conference was to contribute to the work of the Law Commission of England and Wales, which has just begun a project on marital agreements as part of its 10th programme of law reform (see http://www.lawcom.gov.uk/marital_property.htm).  Following an introduction by Scherpe, the conference was addressed by the head of the Law Commission’s project, Elizabeth Cooke (Reading).  She explained that because of the terms of reference given to the Commission, any reform proposals would be directed at the legal status of pre-nuptial, post-nuptial and separation agreements and not the default treatment of property on divorce. This is in spite of the fact that both matters are characterised by uncertainty in English Law.  While she expressed the hope and the expectation that she and the Commission would learn much from the Marital Agreements conference, Cooke emphasised the myriad factors influencing the enforceability of such agreements across the jurisdictions that would be discussed, including the default rules under which property is held by married couples, the tax system and the levels of home ownership in each jurisdiction.
	A practitioner’s perspective was then provided by Mark Harper (London).  He highlighted the issues of professional liability surrounding the conclusion of pre-marital agreements, which is complicated by the differing feelings that the parties have towards each other when the agreement is concluded as compared to the time at which it is sought to be relied upon.  Harper pointed out the particular difficulties for practitioners caused by the tendency for couples to move between countries and to have residence in several jurisdictions simultaneously.
	The discussion then moved to consider the detailed rules surrounding marital agreements in particular jurisdictions, beginning with civil law jurisdictions where community of property is prevalent.  Walter Pintens (Leuven) considered the position in Belgium, France and the Netherlands.   He noted the essential similarity between the first two regimes, where the model of property ownership is a community of acquests.  He explained the vital role of the notary in the execution of marital agreements, which are often considered routine because they govern the ownership of property during the continuance of the marriage rather than contemplating a future separation.  Pintens pointed out that the much greater prevalence of pre-marital agreements in the Netherlands was in all likelihood caused by the system of general community in that jurisdiction, which extends even to property acquired before marriage and by inheritance.  	
Josep Ferrer i Riba (Barcelona) provided an account of matrimonial property in Spain, including the contrast between the community of property model adopted by some autonomous regions and the separation of property present in other regions.  Ferrer explained that agreements concerning the property regime applied during the marriage, as well as separation agreements, are widely accepted by both law and society.  On the other hand, agreements contemplating a future marital breakdown are a more recent phenomenon for which there is little specific legal provision. 
The status of marital agreements in Germany was elucidated by Anatol Dutta (Hamburg).  He explained that while few such agreements were entered due to widespread acceptance of the default rules, freedom of contract had historically governed the matter.  Dutta then described the dramatic shift towards judicial review of marital agreements that began in 2001, prompted by concerns about human rights and the unilateral imposition of financial obligations.  
Susanne Ferrari (Graz) outlined the Austrian system based on separation of matrimonial property, where there are few restrictions on the freedom to make marital agreements.  She noted, however, that post-divorce maintenance could not be waived if doing so would result in poverty for one of the spouses.
Sweden was the next port of call for the conference.  Maarit Jänterä-Jareborg (Uppsala) explained that marital agreements are popular, subject to a public registration requirement and generally respected by the courts in that jurisdiction.  She highlighted the difficulties faced by the high numbers of Swedes living abroad in respect of the enforceability of marital agreements.
The final presentations on the first day of the conference concerned two common law jurisdictions.  Wai Kum Leong explained that Singaporean Law had departed from English Law since no marital agreements were inherently void on public policy grounds unless they ‘made a mockery of the marriage’.  At the same time, she accepted that the courts were willing to intervene where they considered an agreement to be unjust.
In his presentation on Australian Law, Owen Jessep (Sydney) emphasised that the essential enforceability of pre-nuptial agreements remained controversial.  He outlined the effect of the flurry of recent legislative activity in the area, and focused in particular on the requirement of certificated independent legal advice.
Joanna Miles (Cambridge) opened the second day with her presentation on the Law of England and Wales.  She outlined the system of separate property during marriage combined with a wide judicial discretion to redistribute property on divorce prevalent in England, with its controversial set of judicially-developed guiding principles.  Miles explained that pre-nuptial agreements were considered void for reasons of public policy, a state of affairs confirmed in a recent Privy Council case applying identical statutory provisions from the Isle of Man.  Nevertheless, she pointed out that pre-nuptial agreements were increasingly given weight in appropriate cases, and that post-nuptial and separation agreements are now much more influential.  She noted the widespread use of consent orders, whereby the court reviews and approves an agreement made by the legally-represented parties in the course of reallocation proceedings.  In discussing cases with a foreign element, Miles noted that the lex fori principle was dominant in England, but that the status of the agreement in the jurisdiction under whose law it had been concluded could be a relevant factor for an English court. 
Kenneth McK. Norrie (Strathclyde) then considered the position in Scotland, a mixed legal system.  He explained that freedom of contract dominated the treatment of marital agreements, but that pre-nuptial and post-nuptial agreements were rare.  He attributed this to the widespread acceptability of the default provisions, with their clear principles.  Norrie said that separation agreements were much more common by contrast, and that these were enforceable subject to review on the grounds that the agreement was not fair and reasonable at the time it was concluded.
Ira Mark Ellman (Arizona State University) then outlined the trends present in the 51 jurisdictions constituting the United States.  He noted that while eight states had community property models and the rest were common law states, the rules in the two groups of states were converging to some extent.  As far as marital agreements were concerned, Ellman noted that a wide range of rules were present across the states in respect of pre-nuptial agreements.  Few states would enforce such agreements come what may, but few would give them little weight and most were between the two extremes.  He then emphasised the importance of voluntariness in the decision on whether an agreement should be upheld, which has a wider understanding than in contract law and includes consideration of whether the parties had been independently advised.
There then followed a general discussion.  The topics discussed by the participants included the differing reasons why agreements are entered across the jurisdictions, the distinction between property division and maintenance present in some jurisdictions and its effect on the varying acceptability of marital agreements, and the importance of legal advice.  There was also a debate over whether it mattered in substance that an agreement was treated as binding but subject to review, rather than as non-binding but influential.
Sir Nicholas Wilson, a Lord Justice of Appeal in England and Wales, offered some concluding comments.  He expressed his disappointment with the status of marital agreements in his own jurisdiction as compared with the others that had been discussed at the conference.  He suggested that English Law was overly committed to the idea that marital obligations of support continued throughout the lives of the parties, even though divorce was a formal possibility.  That said, Sir Nicholas was of the view that statutory reform would be needed before English courts could give effect to pre-nuptial agreements more generally.
The Marital Agreements conference left the participants with much to think about and discuss.  The conference will also constitute important inspiration for the Law Commission as they seek to propose a regime for the regulation of marital agreements that is acceptable both within England and Wales and beyond. The variety present in the legal systems under discussion, with their differing systems of property ownership, definitions of marital agreement, demographic characteristics and social policy priorities, means that the eventual synthesis of the material and the comparative report drafted by Scherpe will make stimulating reading.  In addition to the reports mentioned above, the forthcoming edited collection will also contain national reports on Ireland and New Zealand and undoubtedly will be mandatory reading for anyone doing research or practising in international and comparative matrimonial property law. 
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